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Jottings of a Bar Examiner 


By CHARLES P. MEGAN* 
Chairman of The National Conference of Bar Examiners 


My humble task today is, not to suggest any radical alteration in our 
scheme of bar examinations, but to discuss two or three practical sug- 
gestions that have had considerable currency in the past year or two. 


The bar examiners of the country now have an association; this is 
the first necessary step towards improving examinations, by bringing to 
bear upon the problem the ability, good sense, and experience of all. We 
have also had the good fortune to discover, or develop, at an early stage, 
our own philosopher. Mr. Wickser is to us what John Locke was to the 
Whigs in England. There are some disadvantages to him. He is now 
affected with a public interest, and is in no position to object if we treat 
any of his suggestions with that joyous freedom which comes from having 
no ideas of one’s own. 


Mr. Wickser’s analysis of current presuppositions is deadly, and there 
is no gainsaying the correctness of his comments on some erroneous ideas 
that are held by a great many people who have to do with bar examina- 
tions. Among other things he points out the immense difficulties in the 
way of an absolute mark in an examination, and he suggests that we get 
the “feel” of a class, “size up” its quality, determine thus its relative 
standing, and fix the passing mark accordingly,—a mark which will vary 
from examination to examination, and from year to year. It is, of course, 
very true, as Mr. Wickser points out, that a July class, mostly fresh 
from law school, with only one-fifth repeaters, is better than a March 
class with four-fifths repeaters; but Mr. Wickser, it seems to me, gives 
the death-blow to his own theory when he goes on to say that there is 
not much difference between two consecutive June classes. The great 
musical critic listens to a concerto of Mozart, and professes to detect a 
slight improvement or retrogression of the pianist in his art since the 
last performance, ten years before. Two connoisseurs in wine were asked 
to judge a cask which the owner thought perfect. One thought he de- 
tected a slight iron taste; the other noticed a faint trace of leather. The 
owner, in despair, poured out the wine, and at the bottom of the cask 
there was found a leather-headed carpet-tack. All of us would wish to 
think we could do something like this, on occasion, and perhaps we could, 
when we are at our very best, but in general we must rely on more 





*Address delivered at the third meeting of The National Conference of Bar 
Examiners, August 29, 1933. 


295 








pedestrian service. Public school systems give us a hint; there are 
inspired teachers in the schools, but a course of study has been found 
necessary, to tide over the many days when the spark of inspiration does 
not come. 


All that appears to be left is that we are influenced in the severity 
or leniency of our marking by the thought that there ought not to be 
too wide a variance between the general standard prescribed by the 
supreme court and the results of the examination; in other words, that 
we mustn’t “flunk” everybody. Taking all schools together, in a large 
examination, say from 600 candidates up (to let Illinois in,) there cannot 
be much variance between the class of 1932 and the class of 1933. I have 
no objection to a gradual, or even a sudden and great, raising of the 
standard; but to pass 60% in July, 1931, and 50% in July, 1932, and 
65% in July, 1933, would seem to call for an explanation. I have in- 
vented these figures, for purposes of illustration, and this is a fair 
objection to them; but I should like to see the examiner that will cast 
the first stone. I am ready to admit that there ought to be a difference 
between the law school product of 1923 and of 1933, with better prepara- 
tion of students, better courses of study, better books, better teachers, 
better everything. In any event, I believe that all or a very large number 
of papers would have to be read twice, for I should have no confidence in 
a generalization based on a relatively small quantity of material. 


It seems to me that every bar examiner who takes his work at all 
seriously ought to read a book on examinations written something over 
fifty years ago by Henry Latham. He discusses many of the things that 
trouble bar examiners today, or their analogies. Here is such an analogy: 
a suggestion that all answers be marked as usual, and then a mark given 
for the general impression of the candidate upon the examiner, perhaps a 
total of three-fourths for the answers and one-fourth for the impression. 
On this, Latham says: 


“It would be well, only it takes time, and time is, in heavy 
Examinations, very costly, for the Examiner [would have] first 
to mark all the papers sent up, and then read them over a second 
time and assign the marks due to impression. By this means he 
will know how to pitch his expectations before he begins to give 
the marks for impression.” 


I recognize that Latham is talking about the impression an examiner 
has of an individual, and Mr. Wickser about his impression of a whole 
class; which however is the sum total of a number of individuals, and 
(in this case) nothing more. 
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The idea of an examiner’s “hunch”,—poaching on Judge Hutcheson’s 
preserves in the domain of judicial action,—only amounts to this: it 
assumes that all candidates, say from 1 to 600, are arranged, by the action 
of the examination, in the correct order of merit; and it then fixes the 
passing mark by intuition. (If we in Illinois could only be sure that we 
had the six hundred candidates arranged accurately in order of merit we 
should not worry greatly about where the passing-mark happened to 
come.) The proposal I am discussing has an element of mysticism which 
seems out of place. 





At least we may take this hint from Latham. He observes that “an 
invalid who pins his faith on a new [remedy] will sometimes give up taking 
ordinary precautions.” I shall now go on to speak of one of the “ordinary 
precautions” which we cannot afford to give up. This is the anonymous or 
impersonal character of a good bar examination. No one attacks this 
feature directly, but there is danger sometimes that the position will be 
outflanked. 


One of our problems is the “border-line” case. Some think we ought 
to examine the social and cultural “background” of those candidates that 
fail on the written examination by only a few points. This can only mean, 
in practice,—let us look at it squarely,—that to him who hath, it shall be 
given; a young fellow whose father lives on the North Shore and who has 
gone to Harvard will pass, on a lower mark; for I have never heard any- 
one propose that all candidates ten points below the passing mark be called 
in and re-examined, this time orally: I mean for “background”; re-exam- 
ination, generally, of cases you are not sure about, is a different thing. 
All papers that are anywhere near the border-line, above or below, should 
be re-examined. But this is a counsel of perfection; for as to the candi- 
dates who just pass (and who, as I learn from the committee on character 
and fitness that takes up their cases later, furnish in general the poorer 
material that our Illinois bar gets,) the well-known English and American 
doctrine of the sporting chance would forbid taking away from a contestant 
the prize he has won in a fair fight. For myself, I favor the re-examination 
of these candidates, but it’s no use, at present; a considerable artillery bar- 
rage will have to be laid down, before the position can be carried. 


For those just below the line, we have really launched two questions. 
Both are familiar; they shade into each other. An English prime minister 
who had the appointment of certain judges, stated his policy: when there 
was a vacant judgeship he filled the place by naming some one who was 
a gentleman; and if he knew a little law, so much the better. I think it 
was Lord Palmerston who was asked what he would do if there were two 
candidates for an office, one being the son of an old friend,—would he 
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appoint him, other things being equal? “Certainly,” said Palmerston, 
“but ‘other things being equal’ be damned.” 


Let us first glance at the doctrine that the professions should be re- 
served for “gentlemen” (in the technical sense) ; that is, “back-ground” 
as an element in admission to the professions. 


At a primary for Municipal Court judges in Chicago, in 1931, an 
independent candidate succeeded in getting within the first twelve places 
on the Republican ticket, and so was nominated. His name as it appeared 
on the ballot was “Joseph F. Haas”. Nobody at the Chicago Bar Asso- 
ciation could find any such name on the roll of attorneys, and this man 
did not come before our committee or respond to our letter of inquiry. 
Later we found out that he was always known as “Joheph F. Mall”, origin- 
ally “Malinowski”. It appears, however, that about two years before this 
time his wife, while driving a car, ran over and seriously injured some 
one, and the Malls decided to change their name, and they took 
the proper court proceedings to do so. Mall had been a candidate 
before for a judgeship in the Municipal Court, under that name, but had 
received only a small vote. The new name he selected was just the thing. 
“Joseph F. Haas” was the name of a very popular recorder of deeds, who 
died four or five years ago and who always polled a large vote. There is 
also a popular judge now on the bench, John F. Haas. So “Haas” was 
an excellent name for a candidate, and the intelligent electorate voted for 
this man almost en masse, half thinking he was their old friend the re- 
corder of deeds, running for office again, and half seizing eagerly the 
chance of voting for the re-election of the Judge Haas whom they all knew 
as an ornament to the bench. In private life Mr. Haas had continued 
to use the name “Mall”, practised law under that name, appeared in tele- 
phone and legal directories under that name, and registered (and I 
believe voted) under the name “Joseph F. Mall’ at this very primary. 
(Though he was nominated at this primary, he was defeated in the 
ensuing election.) 


Mr. Mall, before his admission to the bar, followed the calling of a 
barber in a loop office-building. But I do not mention this as a criti- 
cism,—a chief justice of England (Lord Tenterden) was the son of a 
hair-dresser, and so was a chancellor (Edward Sugden, Lord St. Leon- 
ards), and it is said that the father of one of these gentlemen tried to 
teach his own business to the son, but the son was unequal to it, and had 
to give it up and turn to something that was more suited to what his 
father regretfully admitted was a none too high order of intelligence. 


Something over three hundred years ago this general question of 
social background was discussed in the Star Chamber. One Pie was 
a barrister of the Inner Temple, and he had a friend named Merrike, 
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another barrister. Pie borrowed £3 from Merrike, and when the time 
came to repay the money he tendered 56s., the other 4s. being for a wager 
he claimed to have won. It sounds just like an old-fashioned bar exam- 
ination: “Pie averred that when an infant enters upon the twenty-first 
year he is of full age, Merrike on the‘contrary (said) that not before 
he had accomplished the twenty-one years fully, days and hours.” (There 
are many unfounded stories about bar examinations in Illinois, but this 
one has come down with full authentication: The question was asked, 
“When does a minor come of age?” One candidate, indignant at being 
thus trifled with (as he thought) on a solemn occasion, wrote, “A man 
who would ask such an absurd question is not fit to be a member of the 
State Board of Law Examiners.’’) 


But to return to our subject: an altercation ensued, and Pie had 
Merrike indicted, thus placing him in jeopardy of his life, but was 
himself later prosecuted in the Court of Star Chamber. This was in 
1602, almost at the end of Elizabeth’s reign. Hawarde tells the remainder 
of the story thus: 


“Merrike was commended by the Attorney [that is, the Attorney 
General, Coke] as a good student and of as good conversation as any in 
the Temple... 


“Pie’s offence was condemned by the whole Court to be horrible 
and odious, and the offence of robbery, murder and perjury against 
oe 


“Pie [who had already been disbarred by his Inn] was sentenced to 
a fine of 1,000 marks, pillory at Westminster and there to lose one ear, 
papers, from (Westminster) Hall to ride with his face to the horse’s 
tail to ‘Temple gate,’ and there to be pilloried and to lose the other ear, 
and perpetual imprisonment. As for Merrike, he was acquitted with 
great favour and grace, and delivered from all imputation of ‘intemper- 
ancye’ or ‘heate.’ And since they were both professors of the law (not the 
same thing as law professors,) (the Court) exhorted them that they have 
authority to admit to the bar, to have care to name those that were literate, 
honest and religious, and in the admittance of such to the House (Inn), 
[anticipating the Pennsylvania plan,] for if they had had (such care), 
they would never have admitted Pie to the House, but he would have 
pursued his father’s trade, who was a butcher [so was Cardinal Wolsey’s 
father;] and (they should) not have calls [to the bar] by the dozens or 
scores, as now is the use: for the good and literate professors of the 
law are as good members of the commonwealth as any others, but the 
ignorant and bad professors of the law are as ‘daungerouse vermin’ to 
the Commonwealth as ‘Caterpillers’, etc.” (This expression occurs else- 
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where; solicitors in chancery were once described in law-French as 
“caterpillers del Commonweale.”’) 


Here is the other side. Last year one of the successful candidates in 
our bar examination was a young elevator-man in the building whose 
top floor houses The Chicago Bar Association. (No, he didn’t turn out 
to be an English baronet, like the Waterloo, Iowa, elevator-man whose 
death last month attracted some newspaper notice.) Our young man 
has since become a member of the Bar Association, and every day at the 
noon-hour he takes his fellow-members up to our dining room in his car. 
If you ever worked on a farm, and knew the parts and method of operation 
of an old-fashioned threshing-machine, you may have a little interest in 
a dictionary quotation from a book on farming, published in 1862: “A 
larger set of elevators is usually employed to carry up the roughs to the 
feeding board.” A more appropriate quotation, from Bulwer Lytton’s 
novel Rienzi, gives the converse of our case: “See what liberty exists in 
Rome, when we, the patricians, thus elevate a plebeian.” 


Now this elevator-man is a gentleman, if, as was written by a talented 
essayist two hundred years ago, “the Appellation of Gentleman is never 
to be affixed to a Man’s Circumstances, but to his Behaviour in them.” 
A few lines come readily to mind: 


The rank is but the guinea’s stamp; 
The gowd’s the man, for a’that. 





An thus he bore, without abuse, 
The grand old name of gentleman; 
Defam’d by every charlatan, 

And soil’d by all ignoble use. 


Aristotle, a firm believer in the aristocratic form of government—but 
he understood by this, government by the people who really are 
‘best’,—pointed out that in a musical competition the prize is not given 
to the flute-player who is of the best family, “for he will play never the 
better for that,” but the prize ought to be given to him who is the best 
artist. — 


I have not forgotten the problem of the bootlegger’s son. A young 
fellow choosing to live in a den of thieves should not be on the roll of 
lawyers. The point is, that he has sunk into his surroundings. But if 
he has risen above them, there would be a different answer. 


Aristotle said frankly that there are advantages in having a fine 
personal appearance and coming from a rich family, but these superiorities 
should be effective, he insists, only with reference to the business in hand; 
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they have no relevance in what we are talking about,—music, in Aristotle; 
the practice of law, here. The great Greek philosopher, by the way, 
recognized twenty-three hundred years ago the special difficulties which 
confront port-cities like New York and Chicago. “With respect,” he says, 
“to placing a city in the neighborhood of the sea, there are some who have 
many doubts whether it is serviceable or hurtful to a well-regulated state; 
for they say, that the resort of persons brought up under a different 
system of government is disserviceable to the state, as well by impeding 
the laws as by their numbers.” 


It is perhaps unnecessary for me to say that my view does not negative 
the value of the two years of university life, in association with professors 
and students of varied social and cultural position, which leaders of the bar 
had in mind when the present prelegal requirements were laid down,—a 
hope that has been fulfilled only in part. That to which a young man may 
attain by his own qualities, may well be demanded of him; but he should 
not be set back because his father sells fish, or because he himself has 
gone outside the traditional occupations by which the English barrister is 
permitted to supplement his income. The late depression placed thousands 
of university graduates in humble occupations, which do not degrade 
those who hold them, but which the holders rather make honorable. And 
why should a Harvard man pass at 445 points,—our passing mark is 
455—when the young man who sleeps in a room without a window and 
goes to an evening law school, fails at 450? We might more justly ask 
the Harvard man to make 460. Much has been given him, much may 
fairly be required of him. (To avoid misunderstanding, and by way of 
modest compliment to our Illinois examinations, I may add that a Harvard 
man who fails to pass is a very rare phenomenon indeed with us.) 


Yet our examination is strictly impersonal and anonymous. The 
doctrine of impersonality is based on “a decent respect to the opinions 
of mankind.” Besides, it saves us from laziness,—we make better ques- 
tions, and mark better, when we don’t know who or what the candidate 
is,—whether from a world-famous law school or a night school, a first- 
examination man or a fifth-time repeater, a Jew or a Gentile, the son of 
our friend the judge, or a stranger. I pass over the suggestion still some- 
times made, that if “bar examiners have so far forgotten their duty as 
to pass on applicants other than on their merits, the obvious remedy is to 
get new bar examiners.” (By the way, this particular quotation was 
unobjectionable, in its context.) Every proposal to change from the 
name system to the number system (which conceals the identity of the 
candidates) has been received with a similar burst of outraged pride, but 
I suppose that no board which has once used the number plan would ever 
go back to the old system.—It would be a waste of time to argue this out. 
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Furthermore, as with judgments of courts,—the best of judges pro- 
claiming that it is not enough for a decision to be right, but it must be 
seen by the parties to be right, and that it is of fundamental importance 
both that justice shall be done and that it shall be “manifestly and un- 
doubtedly” seen to have been done,—we must be careful to retain the 
confidence of candidates, schools, and public, and avoid even the appearance 
of evil. It is, unfortunately, easy to persuade some people that, as the 
son of a prominent and fine citizen has the proper “background”, we shall 
make no mistake in passing him; if all people are to be treated alike, we 
shall have to revise a number of our ideas. But it is of inestimable moral 
benefit to a State to have it admitted universally that here is one board 
that operates without fear or favor, and is no respecter of persons.—I have 
noticed anyway that when rules are bent by public officials, the rules tend 
to yield to the strong, not to the deserving (although consideration for 
the latter is always announced at the beginning as the basis of departure 
from a strict enforcement of the law). History should warn us of the 
jealous attention that all concerned bestow on the conduct of examinations, 
lest their integrity should be impaired, and patronage and “pull’’, which 
examinations were designed to prevent, should creep back. 


When James Bryce was in China in 1913 he looked at the ruined 
examination-halls at Nanking. ‘We climbed,” wrote Mrs. Bryce, “a rickety 
stair to the top of a great gateway, that led to the inner courts and from 
that we looked down on these rows and rows of little alleys alongside of 
which opened tiny cells (suggesting criminals rather than scholars) in 
which these unfortunates were confined for eight or ten days, shut up 
with their pens and papers and the necessary food. These halls were used 
until about thirteen years ago and could accommodate some twenty 
thousand students.” 


At Bologna, in the Middle Ages, besides the questions asked by the 
two regular examiners, “the other Doctors might ask supplementary ques- 
tions of Law (which they were required to swear that they had not pre- 
viously communicated to the candidate.)”” The Statutes referred to this 
‘rigorous and tremendous examination,’ and “required the Examiner to 
treat the examinee as his own son.” “But” (observes Sir Arthur Quiller- 
Couch,—you remember him as the former novelist “Q’”’, but he is now a 
famous Cambridge professor, from whose book of pure gold on The Art 
of Reading I borrow this medieval material: Lecture V, “On Reading for 
Examinations”,)— “but”, he says, “knowing what we do of parental dis- 
cipline in the Middle Ages, we need not take this to enjoin a weak excess 
of leniency. At Heidelberg the Dean of the Faculty might order in 
drinks, the candidate not. At Leipsic the candidate is forbidden to treat 
the Examiners before the Examination: which,” says Sir Arthur, “seems 
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sound.” Elsewhere, “the Examiner swore not to take a bribe, the Candi- 
date neither to give one, nor, if unsuccessful, to take his vengeance on the 
Examiner with a knife or other sharp instrument.” (This delightful book 
comments on the prodigious amount of oath-taking in a medieval Univer- 
sity required even of the humblest servants, and on the thirstiness, “always 
so remarkable in the medieval man, whether it make him strange to you 
or help to ingratiate him as a human brother’”.) 


If then we find that a Coif man has failed on our examination, do I 
insist that nothing be done about it?—Absolutely—Does this mean that 
I think we are infallible?—-No indeed.—Then this may have been one of 
our mistakes ?—Quite possibly.—And still we will do nothing ?—Right.—In 
my six years’ experience on our board, with eighteen examinations and 
7,000 or 7,500 candidates, we have never departed from this rule even in 
one instance. This is one of the cases, for which Professor Commons has 
laid down the philosophical basis, wherein a single departure from the 
straight and narrow path is fatal. If we in Illinois had less than a one 
hundred percent record on this strict adherence to the doctrine of imper- 
sonality, I should no more be addressing you on the subject today than a 
man of military age, in war-time, in civilian clothes, ought to address an 
assembly of citizens, urging them to enlist. I may add that our supreme 
court, in all that time, has never overruled us on a single mark, or asked 
us to review a single paper. 


In the matter of examinations I am a stern Calvinist. My text to the 
bar examiners is, Repent before it is too late. Let us correct our mistakes 
by re-examining close cases freely, but always before we match up names 
and numbers and marks, and the identity of candidates is finally known. 
After that, the book is shut irrevocably on the candidates, and on us. The 
unsuccessful candidate may try again, but we cannot endure many such 
incidents. We do not always remember that every bar examination puts 
us, as well as the candidates, on trial; and the jury is of the old-fashioned 
kind, with its own independent knowledge of the facts, and none too 
friendly to anything that looks like a bureaucracy. Particularly since, 
under our Illinois system, bar examination discipline must seem to a 
candidate like Nature’s discipline, which has been described as, not a word 
and a blow, and the blow first, but the blow without the word; it is left 
to you to find out why your ears were boxed. 

This is a gloomy thought, but whenever I reflect on admissions to the 
bar,—even when I listen to Mr. Wickser or read one of his addresses, 
and whether I turn to one side or to the other, to the side of over-severity 
or to the side of over-leniency,—I fall into a profound despair: 

So careful of the type we seem, 
So careless of the single life. 
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Bar examination statistics have replaced political economy as the 
Dismal Science. 


Of course, when a Coif man fails it may not be our fault. No doubt 
it happens in some cases that a candidate does not do himself justice. 
Sometimes he is not at his best as a result of the nervous exhaustion of 
preparing for such an important event; in other cases there has been a 
diversion of his attention towards the end of his course,—social, sometimes 
matrimonial; but it would be idle for me to attempt to enumerate the pos- 
sible reasons why a particular candidate has failed on a particular 
examination. It troubles me when a well-educated young man just fails by 
a narrow margin, although I reflect, as I have indicated above, that a can- 
didate with unusual social and educational advantages should be able to 
meet a much higher requirement than the average student, and therefore 
should not be found just below or at the dividing line. 


It is also true that in some modern law schools of towering reputation, 
with a hundred pupils in a class, and a high degree of specialization by 
teachers, the old close acquaintance with the students tends to become 
more or less mythical, and some students (as in the world at large) are 
over-rated, and some under-rated, as the future sometimes shows. I am 
more troubled, I believe, by what I have already mentioned,—our ob- 
scurer and irremediable errors, that creep to the surface slowly,—I mean 
the passing of inferior candidates. This of course is the chief of the 
deadly sins of examiners, for if we cannot keep out undesirable candidates, 
and admit only on merit, our reason for existence is gone. An English 
statute of 1402, “after reciting that sundry damages and mischiefs have 
ensued to divers persons ‘by a great number of attornies, ignorant and 
not learned in the law, as they were wont to be before this time’ [that 
sounds familiar,] proceeds to enact ‘that all the attornies shall be exam- 
ined by the justices, and by their discretions their names put in the roll... 
and they that be good and vertuous and of good fame, shall be received 
and sworn well and truly to serve in their offices, and especially that they 
make no suit in a foreign county’; i. e., a county other than that in which 
they are to practise [this ought to interest our Pennsylvania friends,] 
‘and the other attornies shall be put out by the discretion of the said 
justices.’ That is the earliest statute to which . . . attention has been 
called which refers to a roll, the examination of attorneys, and putting 
out unsuitable persons. That was upwards of five centuries ago.” Nearly 
two centuries later, in the year 1573, measures were recommended to be 
taken when the court inquired into the excessive and unprofitable number 
of attorneys. 


Better questions and better marking will do a great deal. As Latham 
observes, if we are going to judge a cargo by sample, the samples must 
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be selected with great care. After all (with due respect to Mr. Wickser 
and Mr. Reed) we are bar examiners, and our chief duty, and the chief 
basis of our influence, is to do that piece of work well. But time will not 
permit me to develop this, and besides I should not like to appear to take 
a narrow view of our duties and responsibilities. 


To recur to the point of impersonality: in the year 1594 the judges 
sent directions to the Inns of Court and Chancery “that none be called 
to the Bar by any letters, corruption, or reward, on pain of expulsion of 
the Reader who calleth, and of the person called.” Nothing could be a 
worse introduction to the legal profession than for a young man to get 
in as a special case, by favor, or by suspicion of favor. It would be bad 
for him, and a cruel and never-to-be-forgotten injustice to other young 
men. 

Here is the abundantly sufficient defense of the written examination. 
With all its faults, it remains the best instrument “when we want to 
judge of ability, knowledge, and diligence all at once.” Especially when, 
as in admissions to the bar, it is not competitive, but simply qualifying, 
it works imperfectly, but fairly well. See, for this, an excellent small 
book (less than fifty pages) published about ten years ago, From Patron- 
age to Proficiency in the Public Service, by W. A. Robson, pages 17 to 27. 


I have suggested that the time to start worrying about your Coif 
man, and the good man from the school that hasn’t the Order of the Coif, 
is when you are writing your questions. Will you allow me to mention 
a special problem we have in Illinois? Pleading and practice, especially 
in equity, have always been ‘hard subjects for our candidates, and now 
we have an added difficulty—Illinois has at last got into line with a 
fusion of law and equity, under a new Practice Act which goes into effect 
on January 1st of next year. How is this to be taught in law schools, 
and how are we to examine on it? (These are two ways of stating the 
same problem, for we can only examine candidates in those things in 
which the schools have instructed them. Sometimes a lordly examiner 
will ask, “Why doesn’t the candidate treat this question as if it had been 
brought to his desk by a client?” But not one of these young people ‘has 
ever had a client; they have been going to school all their lives. They 
are students, and we must deal with them as such.) “Matters of practice 
are not to be known from books,” said Lord Mansfield. I can well 
imagine a heated colloquy in Illinois next year between a bar examiner 
and a law school professor; the examiner exclaiming, with Matthew 
Arnold in the opening line of his poem To a Gypsy Child by the Sea-Shore: 


“Who taught this pleading to unpractis’d eyes?” 
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and the professor retorting hotly (with Leontes, King of Sicilia, in 
Shakespeare’s Winter’s Tale,) as he hands back a paper the examiner has 
shown him: 


“Make that thy question, and go rot!” 
I foresee trouble. 


We shall have to rely here, as elsewhere, on Mr. Wickser’s excellent 
suggestion of close cooperation between law schools, bar examiners, and 
bar associations. The world moves, but some bar examiners do not move 
with it. We are fortunate in the great law schools, that they are so 
liberal and forward-looking; and in the great bar associations, so sin- 
cerely dedicated to public service. If the selection of candidates for the 
bar does not improve, gentlemen, it is our fault, for we have untold 
resources of thought and service at our call. 





New Hampshire Stops the Leaks 


A Unique Method of Handling the Repeater Problem 


The following quotations from correspondence received from Mr. 
Fred C. Demond, chairman of the New Hampshire Board of Bar Exam- 
iners, should be of great interest to examiners who are concerned with the 
repeater problem. The matter was discussed in great detail at a round 
table meeting at the national conference, excerpts from which will be 
printed in a future issue. Mr. Demond says: 


“When I first became a member of our Examining Committee in 1913, 
we had semi-annual examinations, and it was the practice to let each 
rejected applicant take the next examination as a matter of course and 
continue doing so until he passed or his perseverance was exhausted, with 
the result that substantially 90 per cent of the applicants were ultimately 
admitted. But we put into gradual operation during the years 1919-1922, 
and have since employed, a very different and highly selective system of 
dealing with failed applicants, resulting in a sharp decrease in the ulti- 
mate success ratio. The first step was abolishing the December examin- 
ation and requiring a year’s additional study of every rejected applicant 
as a condition to reexamination. The next step was a more careful and 
discriminating marking system so that our examination ratings furnished 
so far as possible an approximate measure not only of competency but of 
the degree of incompetency; and the development of the selective system 
of special recommendations hereinafter explained with respect to the 
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reexamination privilege. The final step was the introduction in 1922 of 
the perpetual bar. 


“TI return herewith the Reed forms filled out for the years 1920-1933, 
thus covering fourteen years during which time we examined a total of 
371 applicants. I am also enclosing a summary tabulating our important 
examination results for the period covered by these Reed sheets. These 
two tabulations give you a pretty complete picture of the actual working 
of our local examination machinery. 


“In this state the determination of qualifications for bar admission 
is vested in the Supreme Court, without restriction, and the Examining 
Committee is not a statutory board but an agency of the court through 
which it discharges the function of determining individual fitness. The 
court rules provide that an applicant failing on one examination will not 
be admitted to another unless the court on special consideration of the 
case makes an order to that effect. With the court’s approval, the Exam- 
iners have taken over, since 1921, the task of advising the court by 
special recommendation in the case of each rejected applicant whether and 
when and upon what conditions he should be admitted to reexamination; 
and the court abides absolutely by these special recommendations and re- 
fuses to review them. 


“At the beginning of each annual examination we prepare personal 
data sheets, segregating the first-timers and repeaters, listing the age, 
nationality and general and professional educational record of each ap- 
plicant, and also listing the prior examination record of each repeater. 
As soon as the examination markings are completed and the results tabu- 
lated, the Examiners meet and decide upon the special recommendation 
to be made in the case of each failed applicant in the light of his general 
examination rating and his rating on each of the six fifteen-question 
papers, of the information furnished by these personal data sheets, and 
of any other information readily available. Our examination experience 
over a course of years shows that the maximum deficiency which it is 
practically possible for any applicant to overcome by one year’s additional 
study, ranges from 10 to 15,% (our passing mark is 70%), so we ordi- 
narily recommend for second examination in one year only those rejected 
first-timers whose ratings are in the sixties or upper fifties; and we not 
only condition the recommendation on a year’s actual additional study, 
but require such study to be at an approved law school where the appli- 
cant’s educational record indicates that that is necessary. Where a first- 
timer’s rating is around 55% or lower, we recommend that he be admitted 
to second examination only after two years’ additional study, and impose 
such conditions as to spending one or both these years at an approved 
law school or under special supervision as we deem necessary, in view of 
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Reed Chart for New Hampshire, 1920-1933 


"A" denotes number of applicants taking the examinations, "P" the number 
passing. In computing percentages of those passing, the number of applicants 
examined for the first time, as stated in Column (3), constitutes the base 
for the entire diagonal. It is also the base for the total of the completed 
diagonal, entered three years after the original exemination in Column (1). 






























































































































































(1) (2) (3) (4) (5) (6) (7) ©) (9) (o){(12) | (22) 
FIRST EXAM- | Repeaters who had been first examined |TOTAL|G RAND 
EXAMINEES Date INED RE- TOTAL 
PASSING of FOR lyr 2yrs. Syrs. Over | pgaT-|EX AM- 
WITHIN examination FIRST 3yrs| ERS |INED 
5 YEARS TIME before the date of this examination 
1920 JuneA 13 1 8} 21 
8 Pp 7 o| 2 9 
(62 %) = 
1921 JuneA 1] 10 | 23 
5 P o| 2 7 
(58%) _— 
1922 June A 1 5 25 
14 P 0 re) 11 
(7% %) = 
1923 Junea o| 4] 22 
13 P o| 2 13 
(72%) 
1924 Junea 1 7 30 
13 P ol s 13 
(67%) 
1925 June a r) o| 7 | 22 
10 P r) o}] 3 8 
(67%) cue 
1926 Junea 2 ro) ° 8 21 
8 P Oo r) o| e2 7 
(46%) = = 
ao 
1927 June A 4 1 t) 8 31 
16 , P 2 0 o}| 2 13 
(70% LL 
ee Or, “ei, * 
1928 June A 19 5 2 1 te) 8 | 27 
11 P 10 4 1 1 o| 6 16 
(58%) ( 53%)! (i17a)} _— ie = 
eso, Sanat, Nea 
1929 June A 22 4 1 r) 1 6 28 
16 P 12 1 1 a) o] 2 14 
(75%) (55%)) ( Aiccailh inal 
eo ee 
1930 June A 21 2 0 re) o| 2 23 
12 P 9 2 r) r) o| 2 11 
(57%) (43%)! ( \ Bw 
1931 June A 23 4 2 fe) 7 | 30 
P 13 3 2 o| 5 18 
( %) (57%)j ( — 
i 
1932 June A 26 3 1 Oo} 4 | 30 
P 11 2 0 o| 2 13 
( ») (423)! ( 
N933 June A 31 5 te) ) 1 1 7 | 38 
P 12 2 re) r) Oo] 2 14 
( ») 395)) ( | iM 
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the degree of deficiency and educational record. Where a first-timer’s 
rating is so extremely low as to show that his case is utterly hopeless, 
we either apply the perpetual bar (i. e., recommend that he never be 
admitted to another examination) or make the conditions for reexamin- 
ation so drastic as to be prohibitive. 


“In the case of unsuccessful repeaters we have for several years 
restricted this class of applicants to two or three examinations, although 
we might permit a fourth examination in a very exceptional case. Our 
present practice is to allow a third examination where the second exam- 
ination rating is sufficiently near the passing line and shows enough 
improvement over the first examination so that continuance of such im- 
provement for another year would bring the applicant up to standard, 
but to apply the perpetual bar on second examination where these con- 
ditions do not concur. The third examination privilege, when granted, 
is conditioned upon a year’s additional study with or without special 
provision as to the character of such study. 


“This system probably could not be used without modification in 
states having very large classes, or states where the matter of bar 
admission is regulated in detail by statute, but it has the merit of pre- 
venting hopelessly unfit applicants from spending an undue portion of 
their formative years in attempting to break into our profession, as well 
as the merit of protecting the public against the admission of incompe- 
tents through accident or the acquiring of examination technique. In fact 
our Supreme Court seems to regard it as almost the last word in exam- 
ination efficiency. 


“You ask whether I can give you any information as to what becomes 
of our large percentum of rejected applicants who either fail to apply for 
reexamination or are perpetually barred. Of course I have definite in- 
formation as to only a small minority of these rejected applicants so that 
a general answer to the question is little more than an intelligent guess. 
I know that a substantial number have since been admitted in Massachu- 
setts,—in fact, our records show that several of them had been passed in 
Massachusetts prior to their New Hampshire rejection. I also know that 
Maine has afforded a haven of refuge to a few more,—at least two of 
our discards have since attempted to gain admission here on motion under 
the reciprocity rule because of subsequent admission in Maine. In a 
substantial number of other instances within my personal knowledge 
rejected applicants have either drifted into other occupations or settled 
down in small towns as insurance agents, country justices and general 
jacks at all trades. My rough impression is that not far from half of 
our failures abandon the attempt to become lawyers and approximately 
an equal number ultimately gain admission in other states.” 
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Summary of New Hampshire Bar 
Examination Results Since 1920 


1. Comparison of First-Timers and Repeaters, and Selective Treatment 
of Rejected Applicants, Fourteen Years, 1920 to 1933 Inclusive. 


Proportion 
Examined Passed Passed 

First-Timers ..... WEE ay ork tener Oey mens eee ed cies, eereacdnecart 280 132 47% 
ET Re ee ERE CRRA IE? By nENETE oe POR eT . 68 30 44% 
EES ean Aa ON a a Se ER ee eee 16 4 25% 
Subsequent-Timers (none since 1924) ...............2........-...---+--- 7 1 14% 
ELE RIO TELAT, PO TEE EE PERE 91 35 38% 
Total Applicants Mixnmined...........................0.c.-..scsecccses0<.000 371 167 45% 
Proportion of First-Timers (280) to all Examined (371) 75% 
Proportion of Repeaters (91) to all Examined (371)........ 25% 
Applicants Failing on First Examination............................- 148 

2d Exam. Permitted After 1 Year’s Additional Study 104 

2d Exam. Conditioned on 2 Years’ Additional Study 40 

Perpetually Barred, or 2d Exam. Permitted Only on 

Prohibitive Conditions (rank under 30%)............ 4 148 

Applicants Failing on Second Examination.......................... 38 

3d Exam. Permitted (only 2 since 1928)... 27 

I so seacgsesivcessnblignendadannacenns 11 38 
Applicants Failing on Third or Subsequent Exam............. 18 

Another Exam. Permitted (none since 1923).............. 9 

IN gos cscs vacsvalcocubadawencsnuareciesens 9 18 


2. Ultimate Results as to First-Timers Examined During Eleven Years, 
1920 to 1930 Inclusive. 


First-Timers Examined During Period (of whom 54 





were examined a second and 11 a third time)............ 200 
Passed on First Examination .....02......0.........0...-0cccsscccceseeceees 96 48% 
Passed on Second Examination (20 in 1 yr., 4 in 2 yrs.) 24 12% 
Passed on Third Examination (3 in 2 yrs., 1 in 3 yrs.).... 4 2% 
Total Witimately Buccesseidl .........................cccecceccceesesss- 124 62% 
Perpetually Barred on First Failure....................................-..- 2 
Perpetually Barred on Second Failure....................... Steere 7 
Perpetually Barred on Third Failure..............................-.-..--- 6 
Failed to Apply for Reexamination, or to Comply with 
Conditions Imposed,— 
After First Failure ..... Sees eet aa acres ctsienes cog niet 48* 
After Second Failure _.......................... sie ecg ad cae 12 
I nics sass cccnn css ncesececccceceneestess 1 
Total Ultimately Unsuccessful .......................---------------- 76 38% 





*Two years’ additional study, in many instances at a full-time resident law school, 
was made a condition precedent to reexamination in the cases of 20 of these 48 
applicants. 
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Bar Examiner Portraits 
Lester D. Summerfield 


Chairman, Nevada State Board of Bar Examiners 


Mr. Lester D. Summerfield, chairman of the 
Board of Bar Examiners of the Silver State, was 
born in Carson City, Nevada, in 1888. He re- 
ceived his secondary education in Reno. In 1908 
he entered Leland Stanford, Jr., University, and 
obtained an A.B. degree from that institution in 
1912. After two years of post-graduate work, he 
was granted a J. D. degree by Stanford, and was 
admitted to the California bar in 1914. That 
same year he returned to Nevada and received 
his license to practice there. 

Mr. Summerfield has served the state of his 
birth in many capacities. In 1914, the year he 
was admitted to the bar, he was chosen Master in Chancery for the United 
States District Court; from 1914 to 1919 he was city attorney of Reno; 
and from 1919 to 1930, a period of eleven years, he held the office of 
district attorney of Washoe County, Nevada. He was appointed special 
deputy to the attorney general of Nevada in 1927 and 1928, to assist in 
prosecuting civil and criminal cases arising from a shortage of half a 
million dollars in the state treasury. In 1929 and 1930 he served on the 
State Code Commission. 

Beginning his work as a bar examiner in 1929, Mr. Summerfield 
asked to be relieved of his duties as a member of the examining committee 
for the years 1931 and 1932, but in 1933 accepted an appointment as 
chairman of the board. 

It is apparent that Mr. Summerfield is very much interested in legal 
education and bar association activities, as is evidenced by the fact that 
he is a member of the Stanford National Board, the Council of the Stan- 
ford Law School Association of Northern California, the Washoe County 
Bar Association, the State Bar of Nevada, the State Bar of California, 
and the Association of the Bar of the City of New York. 

Mr. Summerfield’s office is in Reno, where he is engaged in general 
practice, specializing in water rights, corporation law and trial work. 
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A Correction 


YALE UNIVERSITY 
SCHOOL OF LAW 
New Haven, Connecticut 
OFFICE OF THE DEAN 
September 30, 1933. 

Mr. WILL SHAFROTH, Editor 

The Bar Examiner 

730 Equitable Building 
Denver, Colorado 


Dear Mr. Shafroth: 


In my article in the September number of The Bar Examiner en- 
titled “The Selective Process of Choosing Law Students and Lawyers,” I 
made statements concerning the admission policies of several law schools 
which included among other things that the policy of selective admission 
had not been rigidly applied at the Northwestern University Law School. 
My conclusion, as I indicated, was drawn from the catalogues of the 
schools and in the case of this school was based upon the fact that the 
student registration, as shown by the catalogue, fell below the announced 
limitation to 400 students. I learn now from Dean Green that my con- 
clusion was an erroneous one and that the selective process has been 
quite rigidly applied to exclude students of doubtful capacity to the extent 
of reducing the School considerably below the announced limitation. I 
apologize for the erroneous conclusion and desire to correct it in the 
light of this information. I might add that while I am very glad indeed 
to learn of the thoroughness with which the general policy has been 
carried out at Northwestern, yet it now appears that in essence its policy 
is not based upon the quota system advocated in my address. 


In my references to these several schools, I had no thought of 
criticism or of invidious comparison but wished only to state the present 
facts as to a policy not now widely followed before I adduced arguments 
in its support. Had I thought it justifiable to claim a wider adoption of 
the policy already, I should gladly have done so. I regret that my words 
seem not to have been apt to express my meaning. 


Very sincerely yours, 
CHARLES E. CLARK. 
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